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EXECUTIVE SUMMARY

This paper shows how international standards

on human rights, minority rights and the right to
non-discrimination underpin many of the drivers
of pluralism. Human rights practitioners can offer
extensive guidance on how to use these standards
to enable the practice of pluralism. Advocates of
pluralism can also help human rights practitioners
to go beyond the letter of the law and foster norms,
institutions, processes and policies that help to
realize these rights through a pluralism ethic.

Human rights standards require states to not merely
tolerate diversity, but to cultivate diversity and
respect for minorities. States must take proactive
steps to fulfil their human rights obligations through
positive measures against practices that threaten

pluralism, such as racial discrimination, unequal
distribution of resources, hate speech, curricula
perpetuating stereotypes and distorted visions of
the past, restrictive citizenship criteria, coercive
assimilation policies and political exclusion of
minorities. Moreover, human rights establish both
a universal and a legal basis for institutions and
policies that facilitate pluralism.

The paper’s first section discusses each of these
rights obligations and how they are interdependent.
Human rights principles that shape pluralism

are explored, such as non-discrimination, the

need for positive measures to fulfil human rights,
accountability for human rights violations and
reasonable limitations on human rights for wider
public goods. The four pillars of minority rights—
the right to exist, the right to non-discrimination,
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the right to protection of identity and the right to
participate—inform core institutions for pluralism.
The right to non-discrimination foresees necessary
“special measures” to achieve substantive equality
that can be used to justify legislative and policy
measures that facilitate pluralism.

The paper also introduces the many mechanisms
in inter-governmental organizations (I0s), such as
the United Nations (UN), that monitor these rights
and produce recommendations that can inform

the analysis and practice of pluralism. Overall,
monitoring mechanisms have been straightforward
in prescribing interventions in key areas for
pluralism like modes of political participation

for minorities, the role of the media, public
education against discrimination, the collection

of disaggregated data, curriculum reform and
citizenship criteria. Also, there are important new
international policy developments on minority rights
and non-discrimination that can be utilized. These
new policy developments can be seen, for example,
in the new UN Guidance Note of the Secretary-
General on Racial Discrimination and Protection
of Minorities and in the European Union’s external
Action Plan on Human Rights and Democracy.

The paper’s second section considers how a
pluralism approach can go beyond human rights.
Pluralism studies can show the instrumental value
that rights such as autonomy (absent in international
minority rights standards) have had at the national
level. The pluralism approach can also help states
adopt a more progressive interpretation of their
obligations under international human rights law,
especially in relation to positive measures. Pluralism
can also play a role in determining reasonable

limitations on the exercise of human rights and
devising remedies in cases where human rights have
been violated. The paper discusses some tensions
between human rights principles and the pluralism
approach but offers suggestions on how these can
be mitigated, for example, through vernacularizing
international human rights to local meanings.
Finally, the paper encourages further study of the
implicit theories of change in pluralism and in
human rights.

The third section takes two important areas of global
policy, child rights and Sustainable Development
Goals (SDGs), to explore how a human rights-based
approach in these areas can add value to pluralism
approaches and vice versa. The UN Convention

on the Rights of the Child offers some of the most
explicit enabling provisions of a pluralist approach
but the monitoring committee of the Convention
could be more consistent in its review of these
provisions in making recommendations to states. In
the SDGs, norms of pluralism and human rights are
also endorsed. The paper narrows in on the “data
revolution” occurring with the SDGs and argues that
pluralism can build on basic human rights principles
to help manage the process and consequences of
disaggregated data collection, such as the evidence
of inequality and expanded diversity that such data
will reveal.

I. INTRODUCTION

This paper has been prepared to inform the work
of the Global Centre for Pluralism (GCP) regarding
the potential to complement existing activities of
international and national organizations focused
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on promoting international law on human rights,
minority rights and non-discrimination. The aim is
to consider how global human rights standards and
mechanisms already address issues of diversity, how
this work can enrich the promotion of pluralism

and be strengthened by a pluralism approach, and
to identify where the GCP can build on areas of
intersection for future collaboration with human
rights practitioners.

In the view of the GCP, pluralism is “an ethic of
respect that values human diversity.”2 Pluralism

is enabled by a set of governance institutions and
policy choices that promote norms of inclusion,
fairness, reciprocity and respect for diversity
within a unifying civic culture. The GCP also
identifies a series of “drivers” of pluralism. Shared
citizenship is a key driver of pluralist societies that
both “transcends and encompasses difference”s

to recognize the expression of multiple identities.
Pluralism is undermined by inequality, particularly
in access to livelihoods, resources, well-being and
political participation. Pluralism is built on a shared
history and memory but acknowledges different
experiences of the past and pursues remedies for
historic grievances. Education is a fundamental
driver of pluralism, specifically in learning social
attitudes of inclusion through formal education

or other sites of intercultural exchange such as
religion and the media. Pluralism is also driven

by neighbourhood effects of adjacent states or

the influence of transnational identities. Finally,
pluralism can be affected by spaces and how people
live together or apart and interact in the digital

age. Horizontal relations between individuals and
between groups are as important as vertical relations
with the state in fostering the pluralism ethic.

There are many links between the drivers of
pluralism and human rights standards to the

extent that securing human rights is a necessary
precondition for achieving pluralism. Respect for
human diversity is a foundational principle of human
rights standards promulgated under the auspices of
the United Nations. Diversity was also recognized as
a potential trigger of violence and abuse, prompting
the UN to elaborate standards to prevent these
outcomes and accommodate diversity. The resulting
human rights norms espouse respect for equality
and human dignity, protection of identities from
discrimination, rights that enable well-being and an
adequate standard of living for all, prohibitions of
violence, fair participation in political institutions,
specific rights and protections for minorities, and
freedoms to express cultural and religious diversity.
Pluralism is constituted by these rights. Moreover,
human rights establish both a universal and a legal
basis for institutions and policies that facilitate
pluralism. Human rights standards compel states
to take proactive steps to fulfil their obligations,
through positive measures against practices that
undermine pluralism, such as racial discrimination,
unequal distribution of resources, hate speech,
curricula perpetuating stereotypes and distorted
visions of the past, restrictive citizenship criteria,
coercive assimilation policies and impunity for
crimes against minorities. Thus human rights
standards require states to not merely tolerate
diversity, but to cultivate diversity and respect for
minorities. This applies for all people within the
boundaries of the state, irrespective of citizenship.

International human rights mechanisms monitor
human rights compliance and offer numerous
recommendations on how states can better fulfil
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their obligations. There is a host of state-specific
documentation available through various UN and
regional organizations that prescribe legislative

and policy options that are consistent with and
support pluralism. These include such common
points as better collection of disaggregated data to
track inequalities and target programs, eliminating
discriminatory citizenship requirements, reforming
justice systems, public education schemes to combat
racism and xenophobia, investment to redress
economic exclusion and mechanisms to protect and
promote the identity of minority groups.

Pluralism, in turn, can strengthen the exercise of
human rights in many ways and help human rights
practitioners to advise states and civil society. The
emphasis in pluralism on nurturing a shared social
and political ethic of respect for diversity across time
and space is particularly important to reinforcing
human rights norms. This can help to give better
attention to aspects of human and minority rights
that are violated, ignored or weakly enforced.
Pluralism can also guide human rights practitioners
to better understand the legislative and policy
options for meeting positive obligations on the state
and also duties to the community foreseen in—but
poorly defined by—international human rights law.
The design of institutions that maximize political
participation, for example, can be informed by state
experiences with pluralism structures. The pluralism
lens can also bring together interrelated issues that
are sometimes siloed by the rights- or treaty-specific
approach to monitoring human rights.

The paper will elaborate on these points and
is divided into three sections. The first section
examines the key concepts and principles of

relevance to pluralism in the international legal
standards on human rights, minority rights and the
right to non-discrimination. Each group of rights is
considered in turn, starting with the content of the
rights, followed by the international mechanisms
for monitoring the rights and some highlights of the
activities of inter-governmental organizations (I0s)
in implementing these rights through policy and
program activities. The second section responds to
three major questions concerning the intersection
of human rights and pluralism: 1) how does the
concept of pluralism build on or go beyond human
rights principles and standards; 2) how can human
rights principles and standards help achieve the
aims of pluralism; and 3) are there potential
tensions between the human rights framework and
a pluralism approach? The final section identifies
two key policy entry points for collaborative human
rights and pluralism initiatives: child rights and
Sustainable Development Goals.

Il. THREE RIGHTS
FRAMEWORKS: HUMAN
RIGHTS, MINORITY RIGHTS
AND NON-DISCRIMINATION
RIGHTS

International human rights frameworks value

and protect diversity. It is notable that the first
international treaty adopted by the UN pertaining to
human rights was the Convention on the Prevention
and Punishment of the Crime of Genocide (1948),
designed to protect people on the basis of their
national, ethnic, racial and religious diversity, and
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to punish those who sought to eliminate them.

This was followed the next day by the adoption

at the UN of the Universal Declaration of Human
Rights (UDHR, 1948). On the same date, the
General Assembly adopted the “Fate of Minorities”
resolution that acknowledged minority rights per

se were not included in the UDHR, but instructed
that “a thorough study of the problem of minorities
[be made] in order that the United Nations may be
able to take effective measures for the protection of
racial, national, religious or linguistic minorities.”
The study prompted the inclusion of a provision

on minority rights protection in the International
Covenant on Civil and Political Rights (1966). A year
earlier, the second international treaty on human
rights adopted by the UN was the International
Convention on the Elimination of All Forms of Racial
Discrimination (1965), an effort spearheaded by
decolonized states and their allies.

This is how these three categories of rights—human
rights, minority rights and non-discrimination—
came to be formed and interconnected within the UN
system. Minority rights are built on the foundation
of human rights, including the fundamental human
right to non-discrimination. Each will be explored in
turn in this section, highlighting key principles and
their intersection with pluralism.

International Human Rights Standards

In addition to the UDHR, there is now a corpus of
10 core treaties of international human rights law at
the global level,5 plus an extensive number of related
treaties or standards (e.g., declarations, principles)
that have been adopted by UN Member States.6 At
the regional level, there are also several treaties

and standards concerning human rights.” These
instruments have been widely ratified by states.
For example, over 80% of UN Member States have
ratified four or more international human rights
treaties and every UN Member State has ratified

at least one of these treaties. The UN Charter also
makes respect for human rights and fundamental
freedoms one of the purposes of the United Nations
itself (Article 1.3). This has created a strong global
regime of human rights norms that has been
extensively codified and widely legitimized by state
adoption of treaties.

It is beyond the scope of this paper to give a detailed
analysis of all human rights standards, but some
general principles that are relevant to pluralism
debates will be summarized.

State obligations to protect human rights extend to
all persons within the territory and jurisdiction of
the state, regardless of citizenship.8 Although there
is an emphasis in pluralism discourses on citizenship
and civic identity, human rights must be respected
even for individuals holding a legal status short of
citizenship. For human rights practitioners, the
civic identity championed by pluralism is useful for
challenging discriminatory criteria that frequently
bars equal access to citizenship because of ethnicity
or religion.

The implementation of human rights must be
pursued without discrimination. International
human rights law treaties contain numerous non-
discrimination provisions protecting a wide variety
of identity markers, including ethnicity, religion,
race, sex, social origin and the wide clause of “other
status.” This means that identity should not be a
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barrier to realizing human rights. The challenge for
human rights practitioners is that even where laws
exist to prohibit discrimination, social acceptance
of identity diversity may be low, especially for
particular identities, for an array of reasons that are
not easily remedied by the law. The pluralism ethic
can help nurture respect for diversity in support of
the law.

Protection of human rights requires not only
negative measures of refraining from interference
with the exercise of human rights but also positive
measures that enable human rights to be fulfilled.
This mandates certain proactive legislative,
institutional, policy and budgetary responses by
states in the governance of pluralistic societies. For
example, concerning language rights, at a minimum,
the state must ensure the freedom to speak one’s
own language; for larger minority language groups,
the state might take further positive measures

such as funding education in minority languages,
providing translation services and even recognizing
a minority language as an official language of the
state. Many of these positive measures require
additional resources or enabling legislation and
policy to be put in place. The determination of
necessary positive measures can be vague in the
letter of the law, however, presenting states with
some leeway that could either enable or undermine
drivers of pluralism. Human rights practitioners
could benefit from guidance on state responses that
have been most successful in supporting pluralism
through positive measures on human rights. For
example, what policies on the provision of minority
language education have proven the most effective in
promoting equality in education outcomes?

Human rights obligations extend to ensuring that
the actions of third parties within the state (e.g.,
non-state actors such as businesses, faith groups
or private individuals) do not violate human rights
or prevent the enjoyment of human rights. The
focus in pluralism on horizontal relations between
individuals and groups can be supported by these
obligations to ensure respect for human rights in
both the public and private spheres. For human
rights monitoring mechanisms more focused on
state actor compliance, pluralism activities can
complement this work by nurturing positive inter-
communal relations.

Human rights have corresponding duties. These
duties are articulated in law primarily as duties

of states. However, we find in the law some
references to duties of rights-holders as well: for
example, Article 29.1 of the Universal Declaration

of Human Rights states that “everyone has duties

to the community in which alone the free and full
development of his personality is possible.” These
duties can be enablers of pluralism and highlight the
responsibilities of individuals in building pluralistic
societies. International human rights law, however,
is somewhat limited in the articulation of those
duties of individuals to the community, which can
be developed in legislative and policy frameworks on
pluralism.

Human rights can be limited under certain
circumstances.’© The UDHR expresses this limitation
as follows:

In the exercise of his rights and freedoms,
everyone shall be subject only to such limitations
as are determined by law solely for the purpose
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of securing due recognition and respect for the
rights and freedoms of others and of meeting the
just requirements of morality, public order and
the general welfare in a democratic society.

Determinations of the “just requirements” can

be difficult in pluralistic societies with competing
interests and beliefs, including differing concepts
of justice. However, these qualifying provisions can
be useful to justify compromise and to reinforce the
principle that individuals also have duties to the
wider society in exercising their rights.

International Human Rights Mechanisms

The United Nations’ human rights system is
comprised of two types of monitoring mechanisms:
UN Charter bodies and UN treaty bodies. Both

give guidance on human rights obligations through
recommendations to states that are instructive for
pluralism approaches. The three regional human
rights systems are overseen by commissions and/or
courts.!?

Treaty bodies are committees consisting of
independent experts appointed for the purposes of
monitoring treaty compliance, primarily through
the review of periodic state reports on treaty
implementation. Committees review these state
reports in dialogue with state representatives and
offer reccommendations on how states parties can
better fulfil their treaty obligations, issued in a
report called Concluding Observations. Civil society
organizations can also submit information to treaty
bodies for their consideration, providing evidence
of how states have fulfilled (or not) specific treaty
provisions.!3 States are to report back in their next

periodic report on the efforts made to respond to the
committee’s recommendations.

Concluding Observations are a valuable resource
for informing public policy and legislative reform
that is relevant to pluralism aims. Good practice by
states is recognized alongside recommendations in
the legal and policy spheres for change. Committee
interpretations of provisions can go beyond the
minimum actions required for treaty compliance
to promote pluralism. Many of the treaty bodies
can also receive individual complaints on treaty
compliance and issue quasi-judicial decisions on
cases, which can support pluralism.4

One can also look to the General Comments outputs
of the treaty bodies. In General Recommendations/
General Comments, treaty bodies have the
opportunity to offer their interpretation of how specific
aspects of the treaty should be implemented. Here we
can identify proactive attempts to direct the impact
of the treaties on wider social or political change.

For example, the Committee on the Elimination of
Racial Discrimination (CERD) that monitors the
International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD) has issued
several General Recommendations on specific groups,
including for indigenous peoples, Roma, people of
African descent, and those affected by caste-based
discrimination.’s CERD goes beyond the strict letter
of the treaty to offer broader recommendations.

For example, in the General Recommendation on
Roma, CERD recommends “develop[ing] modalities
and structures of consultation with Roma political
parties, associations and representatives, both at
central and local levels, when considering issues

and adopting decisions on matters of concern to
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Roma communities.” 6 Yet in the ICERD itself,

the corresponding right is to non-discrimination

in political rights, including the right to “take part

in the Government as well as in the conduct of

public affairs at any level and to have equal access

to public service.”” Here, CERD has demonstrated

a commitment to move beyond narrower “non-
discrimination” principles to support more
institutionalized forms of participation in political

life for a minority group. Interestingly, CERD also
calls upon states “to promote more awareness among
members of Roma communities of the need for their
more active participation in public and social life and
in promoting their own interests,”8 a point that aligns
well with pluralism’s idea of civic engagement. While
the ICERD contains essential principles for pluralism,
CERD’s General Recommendation can go beyond
this to offer considered and very specific guidance

on treaty implementation that supports drivers of
pluralism.

The UN Charter bodies include the Human Rights
Council (HRC) and the Special Procedures created
by the HRC. The HRC consists of UN Member States
that meet to discuss thematic and country situations
concerning human rights, including emergency
situations. The HRC also oversees the Universal
Periodic Review (UPR) process, whereby all Member
States have their human rights compliance activities
reviewed before the HRC every four-to-five years.
Special Procedures are independent experts that
serve in a voluntary capacity as Special Rapporteurs
or on Working Groups to review country situations
and thematic human rights issues. There are now 44
thematic and 12 country mandates.'® They have three
main activities: country visits, thematic reports and
receiving individual communications.

The Charter bodies can be important partners

in fostering pluralism. The UPR, although a

political forum, has proven a strong leverage tool

for state acceptance of human rights reform. The
recommendations of the UPR, tailored to and
accepted by each state, are a resource for national
dialogue on pathways to change.2° The Special
Procedures can engage in country-level review of
human rights compliance (upon invitation of states)
and will issue detailed recommendations in their
reports on how states can improve, drawing from
consultations with civil society and state actors. Along
with treaty body Concluding Observations, the UPR
reports and Special Procedures reports offer a very
comprehensive set of legislative and policy guidelines
for states to implement. These can inform pluralism
initiatives about states’ international legal obligations,
progressive interpretations of the scope of the law,
civil society views on national issues and good practice
standards for implementation of human rights.

International Organizations and Human
Rights

The main inter-governmental organization with
responsibility to support international human rights
law is the United Nations. All UN agencies have

a responsibility to support the implementation of
human rights. This is given operational detail by
Action 2 and, more recently, by Human Rights Up
Front (HRuF), both initiatives of the UN Secretary-
General(s). Action 2, adopted in 2002, requires
that all UN agencies apply a human rights-based
approach (HRBA) to development programming
in their work. HRuF, adopted in 2013, emphasizes
action by the UN where there is a threat of serious
and large-scale violations of international human
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rights and humanitarian law.2! It intends to
strengthen UN system capacity to act and inform
Member States in situations of such violations of
human rights.

A better understanding of the drivers of pluralism
could inform the work of HRuF and the application
of the HRBA. Both initiatives are overseen by the
UN Development Group’s (UNDG) Human Rights
Working Group (HRWG), which brings together

all UN agencies under the chair of the Office of the
United Nations High Commissioner for Human
Rights (OHCHR).22 The HRWG aims to strengthen
the capacities of UN Resident Coordinators and UN
Country Teams to fulfil the human rights mandate
of the UN, including supporting the implementation
of recommendations for states from the UN

Charter bodies and treaty bodies on human rights.
Human rights practitioners can sometimes struggle
to translate generalized recommendations into
legislation and policy responses that take account
of local contexts. Pluralism studies could outline
various options and criteria to consider in designing
such responses.

International Minority Rights

The international standards on minority rights

are crucial to achieving pluralism but have often
been overlooked by human rights practitioners.
The pluralism lens can highlight the integral role
of minority rights to wider human rights aims by
emphasizing the respect for diversity as a driver

of change. This section introduces the normative
framework of minority rights, including the four
key pillars of minority rights: the right to exist, the
right to non-discrimination, the right to protection

of identity and the right to participation. Some
discussion on the intersections between minority
and indigenous rights will be offered to highlight
the distinctions and tensions between the two rights
regimes.

Minority rights standards within the UN system are
derived from human rights law. Article 27 of the
International Covenant on Civil and Political Rights
(ICCPR) is the primary legally binding provision
specifically targeted to ethnic, religious and linguistic
minorities. Article 277 reads:

In those States in which ethnic, religious or
linguistic minorities exist, persons belonging

to such minorities shall not be denied the right,
in community with the other members of their
group, to enjoy their own culture, to profess and
practise their own religion, or to use their own
language.

A virtually identical article appears also in Article 30
of the Convention on the Rights of the Child. Every
state has ratified at least one of these two treaties,
establishing a legally binding obligation for specific
minority rights protection.

Three caveats of Article 277 should be noted. First, the
Human Rights Committee that monitors the ICCPR
has asserted that the determination of whether a
minority exists should be established by objective
criteria and does not depend upon a decision by

the state.23 Second, as a component of human

rights, minority rights protections are entitled by

all persons within the territory or jurisdiction of the
state and not only to those minorities who are also
citizens of the state.24 Third, although expressed
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as rights of “persons,” it has been recognized that
minorities may exercise these rights individually

as well as in community with other members of
their group. In sum, these three caveats are very
important enablers of pluralism. States cannot wish
away diversity, nor unduly restrict the expression of
communal identities, by edict of law.

Article 27 rights are elaborated further by the UN
Declaration on the Rights of Persons Belonging

to National or Ethnic, Religious and Linguistic
Minorities (UNDM, 1992). Although not legally
binding, both the preamble and the General
Assembly Resolution (47/135) to adopt the UNDM
make clear that the purpose of the Declaration is
to promote more effective implementation of the
human rights of persons belonging to minorities and
to contribute to the realization of the principles of
the UN Charter.25

The broad normative framework of minority rights
rests on four key pillars.26

1) The right to exist: protecting the collective
physical existence of minorities, including from
practices such as genocide and ethnic cleansing.

The UNDM holds that states “shall protect the
existence...of minorities within their respective
territories.”27 The prohibition of genocide and ethnic
cleansing are most strongly embodied in the UN
Convention on the Prevention and Punishment

of the Crime of Genocide (1948) and in the Rome
Statute of the International Criminal Court (Articles
3 and 7). Although genocide and ethnic cleansing are
not only directed at minorities, such groups are the
frequent targets of these crimes.

The right to exist is important for pluralism as a
foundation of physical security and as recognition of
the inherent value of an ethnic, religious or linguistic
diversity. Moreover, multiple identities have the
right to coexist within a given territory and the

state has positive duties to protect minority groups.
Policies of forced assimilation are prohibited under
this provision.

2) The right to non-discrimination: protecting
minorities from direct or indirect discrimination
on the basis of ethnic, religious, linguistic or
cultural identity. The right to non-discrimination
is contained in all UN human rights treaties and

is addressed in particular under the International
Convention on the Elimination of All Forms of
Racial Discrimination (ICERD). The right to non-
discrimination protects individuals against any
distinction, exclusion, restriction or preference
which may have the purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise
of their human rights and fundamental freedoms
(ICERD Article 1). The ICERD also enables states
parties to take temporary “special measures” in the
social, economic, cultural and other fields to help
individuals overcome discrimination.28

For pluralism, the right to non-discrimination
establishes the fundamental norm of equality of

all people within a territory regardless of various
identity markers. The right also mandates positive
measures by the state to ensure equality in law and,
in fact, moving beyond formal legal structures to
examine state policy outcomes on inclusion and
substantive equality.
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3) The right to protection of identity: preserving
the freedom of minorities to practice their culture,
religion and language in the public and private
spheres, and requiring measures to enable minorities
to develop their culture, religion or language.

This right is recognized in Article 27 of the ICCPR
and in Article 30 of the Committee on the Rights

of the Child. The UNDM holds that “states shall
protect the...national or ethnic, cultural, religious
and linguistic identity of minorities within their
respective territories and shall encourage conditions
for the promotion of that identity,” including by
adopting “appropriate legislative and other measures
to achieve those ends.”29 This is a clear endorsement
for states to take positive and permanent measures
to protect this right.s° This includes measures in the
field of education “in order to encourage knowledge
of the history, traditions, language and culture of
the minorities existing within their territory.”s!
Additional standards include the right of minorities
to have “opportunities to learn their mother tongue
or to have instruction in their mother tongue” and
“opportunities to gain knowledge of the society as

a whole.”32 Minority rights that protect the distinct
culture, language, religion, traditions and customs
of groups must be exercised in a manner consistent
with national law and other international standards
(UNDM Article 4.2).

Identity rights build on the first two pillars to enable
identities to flourish and be valued in society,
another principle of pluralism. This can promote
intercultural, inter-faith literacy by encouraging
public expressions of identity and demonstrating
state support for diversity, rather than mere
tolerance of difference.

The right to protection of identity also recognizes
certain limitations, which can ease inter-communal
tensions where expressions of identity are in
conflict and can establish a common protocol for
community practices of identity. Furthermore, the
UNDM establishes that no disadvantage shall result
for persons belonging to minorities who chose

not to exercise their rights as such (UNDM Article
3.2). This creates space in a pluralist society for
minorities to not express their identity, in whole or
in part, without compulsion by the state or their own
community. This can help assuage concerns over
essentializing identities and restricting individual
expressions of multiple identities.

4) The right to participation: ensuring that
minorities “have the right to participate effectively
in cultural, religious, social, economic and public
life” (UNDM Article 2.2); the right to participate in
decision-making that affects them (UNDM Article
2.3); and the right participate in and to form their
own associations freely, including across borders
(UNDM Articles 2.4 and 2.5). The right of citizens
to participate in the conduct of public affairs,
directly or through freely chosen representatives

is outlined in Article 25 of the ICCPR.33 Minorities
are frequently denied this right due to structural,
political and/or social barriers. For example, the
nature of representative democracy can often
exclude numerical minorities, or minorities may
be targeted in the denial of rights of citizenship

or electoral rights that enable such participation.
In response, the UNDM expands on this right by
recognizing that “persons belonging to minorities
have the right to participate effectively in decisions
on the national and, where appropriate, the regional
level concerning the minority to which they belong
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or the regions in which they live.”34 Furthermore,
the UNDM declares that “national policies and
programmes shall be planned and implemented
with due regard for the legitimate interests of
persons belonging to minorities.”35 To this end,
states also have obligations to “consider appropriate
measures so that persons belonging to minorities
may participate fully in the economic progress and
development in their country.”s¢ Policies that give
effect to these rights include the establishment of
national councils on minorities, electoral systems
that increase minority representation, or the
recognition of functional or territorial autonomy to
enable decision-making.

The right to participation in public life establishes
the central and equal place of minorities in pluralist
societies, rather than isolated at the margins.
Participation in decision-making provides the
normative basis for institutional structures that
enable pluralism at different levels of governance.
It also enables minority groups to influence
government legislation and policy that might affect
them, thus increasing a sense of inclusion and
ownership in governance. Fulfilling the right to
participation can also make policies more effective
because the process of participation can yield
suggestions that reduce negative impacts and make
outcomes more beneficial for minorities, in turn
reducing the potential for grievances. The right to
freedom of association across frontiers points to the
possible transnational dimensions of pluralism.

Although each of these four pillars includes human
rights that all persons have, the sum of the pillars
establishes a framework of protection that best
responds to the particular situation of minority

groups. This framework creates the conditions under
which persons belonging to minorities can realize all
of their human rights while maintaining freely their
distinct ethnicity, religion, language and/or culture.

Human rights practitioners have wrestled with
several major debates in the field of minority rights,
which pluralism experiences could inform. One
debate concerns the formulation in international law
of minority rights as rights of “persons belonging

to minorities” rather than rights of minority

groups per se. This is important to the pluralism
agenda because it is a tension between the rights

of individuals and the collective rights of groups,
which has implications for structures to govern
diverse societies. There is an interest on the part of
many states to limit the exercise of minority rights
as group rights,37 not least because of the possibility
that minorities as groups may claim the right to
self-determination as peoples, which encompasses
a range of possible governance structures, including
forms of non-territorial or territorial autonomy

to outright sovereignty. In the “civic” discourse of
pluralism, the “persons belonging to minorities”
formulation may seem more compatible, but this
masks the sense of collective identity that many
groups feel in both the public and private sphere,
and which cannot be ignored in the construction of
pluralist states. State duties to minorities may need
to be conceived as duties to the group as a whole,
rather than duties to individual minority persons.38

Another debate concerns the extent to which
differences between minority groups can confer
different positive obligations on the part of the
state. This division is illustrated by the frequent
recognition at the domestic level of forms of
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autonomy for some (usually national) minority
groups and recognition of little more than non-
discrimination rights for immigrant minority
groups. It is not clear in law what criteria should
be used to determine the application of policies
such as autonomy or positive measures.39 This has
been kept deliberately vague in international law
by states concerned with the potential of minority
group claims to territory, autonomy or other
resources. However, in highly diverse states, with
increasing immigrant populations, how the state
allocates limited resources or restructures political
institutions in support of minority rights is a key
area where pluralism approaches can contribute.

A third debate in minority rights is to what extent
minority groups can pursue traditional practices
that are part of their culture but which contravene
international human rights standards or dominant
social values. As noted above, the UNDM sets firm
limitations on cultural practices that contravene
national laws or international standards; however,
it is frustratingly vague on how this should be
measured. A pluralistic approach can facilitate
dialogue on how to legitimately and proportionately
set limits on expressions of identity in a way that will
not alienate targeted groups.

A fourth debate is the one-size-fits-all approach of
minority rights standards at the global level. The
UNDM is designated for national, ethnic, religious
and linguistic minorities, and no distinction is made
within the Declaration to suggest that each type

of group would not be entitled to all of the rights
included therein. Yet, in reality, the needs and
interests of these types of groups, while overlapping,
could also be very different. For example, do

religious minorities require the same kind of political
participation rights as national minorities? In the
management of pluralist societies, the varied nature
of minority identities can create a complex field to
navigate, but the normative standards are arguably
not sufficiently disaggregated to instruct states on
the specificities of different types of minorities and
their legitimate interests.

Intersection of International Minority
Rights and Indigenous Peoples’ Rights

The human rights regimes for minorities and
indigenous peoples have diverged within the UN
system.4° This is evidenced by the normative
standards elaborated for both groups and by the
distinct monitoring mechanisms that exist at the
international level. Human rights practitioners
have not adequately considered the impact of
this division in practice. The divergence can have
implications for how states manage competing
community interests, particularly in cases where
indigenous peoples and minorities experience
similar degrees of exclusion from economic and
political life. Pluralism could provide spaces for
negotiating these different rights claims.

The UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) was adopted in 2007. Although it
is not legally binding, it is considered by many to have
greater normative legitimacy than the International
Labour Organization’s (ILO) Convention 169
Concerning Indigenous and Tribal Peoples (1989),
the principal legally binding international treaty
focused on indigenous peoples.4! The latter has only
been ratified by 23 states and indigenous peoples had
little involvement in its drafting.
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Three key differences between the UNDM

and UNDRIP are highlighted here. First is the
recognition in UNDRIP that “indigenous peoples
have the right to self-determination.”42 Although

the standards provide caveats that limit this right to
internal” self-determination, there are indigenous
groups that seek full sovereignty and statehood.
Many minority groups have sought similar outcomes
but the right to self-determination has been

omitted from the UNDM and regional minority
rights standards. Second is the guarantee of free,
prior and informed consent (FPIC); for example,
according to UNDRIP Article 19, “states shall consult
and cooperate in good faith with the indigenous
peoples concerned through their own representative
institutions in order to obtain their free, prior and
informed consent before adopting and implementing
legislative or administrative measures that may
affect them.” These provisions on FPIC go far beyond
the much more weakly worded “right to participate
in decision-making” offered by the UNDM. Third

is the extensive acknowledgment in UNDRIP of
land rights for indigenous peoples. For example, in
UNDRIP Article 26.1, “indigenous peoples have the
right to the lands, territories and resources which
they have traditionally owned, occupied or otherwise
used or acquired.” Land is not mentioned in the
UNDM or any of the regional standards for minority
rights despite the fact that land rights are a common
feature of rights claims of many minority groups.

In national contexts where both indigenous peoples
and minorities have land claims, this creates a two-
tiered system that can be a source of tension and
inequality. Even on broader economic or political
inclusion issues, the divergence in participation
rights can create unequal policies that are seen to
benefit one group more than another. Moreover,

the differences can be politicized by leaders to break
down solidarities across marginalized communities.

This is a structural problem in the international
human rights law concerning these two groups.

It is exacerbated by the absence of an accepted
legal definition of either “indigenous peoples” or
“minority.” However, policies for pluralism can

be sensitive to these divergences and the tensions
they might create when negotiating national plans
for development and political participation. In
Peru, for example, there is a National Development
Institute for Andean, Amazonian and Afro-Peruvian
Peoples (INDEPA), a statutory body that brings
some convergence in representation and rights

for groups that have similar degrees of exclusion.
When creating such institutional arrangements

for managing diversity across the indigenous/
minority divide (or also across the national
minority/immigrant minority divide) human rights
practitioners can use pluralism norms like shared
citizenship, history and memory, and reciprocity to
help deliberate agreeable outcomes. Much depends
also on how the state defines the nation and the
common civic identity that transcends diversity.

International Minority Rights Mechanisms

At the global level, the UN has created two Special
Rapporteurs for “minority issues” and for “the
rights of indigenous peoples.” There are also related
Special Rapporteurs on racism, cultural rights,
migrants and freedom of religion. In the arena of
conflict prevention, there is a Special Adviser of the
Secretary-General on the Prevention of Genocide.
The UN also has two global spaces for dialogue on
minority and indigenous rights: the UN Forum on
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Minority Issues and the UN Permanent Forum on
Indigenous Issues (PFII). They are vastly different
in structure and resources, with the PFII operating
as a much more robust and formally representative
structure than the Forum. Additionally, there is

an Expert Mechanism on the Rights of Indigenous
Peoples that provides the Human Rights Council
with thematic advice and a Working Group of
Experts on People of African Descent that emerged
from the 2001 World Conference Against Racism.
For pluralism policy, it is worth noting that each
space and mechanism produces reports and
recommendations on the implementation of the
international human rights standards for each group.
These can provide some normative guidance for
policy design, particularly given that minorities and
indigenous peoples, alongside states representatives,
have had the opportunity to have input into the
content of the recommendations. Among the outputs
of the Forum are recommendations on minority
participation in political and economic life, and in
education. The PFII has been concerned with a wide
range of topics, including indigenous peoples and
conflict in 2016, and indigenous peoples’ collective
rights to land, territories and resources in 2018.

Several regional organizations have established
specific standards and mechanisms for minorities
and indigenous peoples but the extent to which
these differ highlights the varied legal approaches

to diversity by region. At the European level, the
Council of Europe (CoE) has adopted the Framework
Convention for the Protection of National Minorities
(FCNM, 1995) and the European Charter for
Regional or Minority Languages (1992). The FCNM
is overseen by the Advisory Committee and the
European Charter by the Committee of Experts,

which both function much like a UN treaty body.
Specifically for Roma, the CoE has a Special
Representative of the Secretary-General for Roma
Issues and an Ad hoc Committee of Experts on Roma
and Traveller Issues. The Organization for Security
and Cooperation in Europe (OSCE) established

the High Commissioner on National Minorities in
1992 to promote resolution of ethnic tensions that
might endanger peace and stability within the OSCE
region. The mandate has issued several normative
guidelines to inform best practice in states for
managing inter-communal relations.43 The OSCE
also has a Contact Point for Roma and Sinti Issues.
At the inter-American level, the Inter-American
Commission on Human Rights has created Special
Rapporteurs on “the Rights of People of African
Descent and Against Racial Discrimination,” “the
Rights of Indigenous Peoples” and “the Rights of
Migrants.” The African Commission on Human

and Peoples’ Rights established a Working Group
on Indigenous Populations/Communities in

Africa in 2000. This working group formulates
recommendations to prevent and remedy violations
of human rights of indigenous populations/
communities, including through country visits,
communications and other dialogues. Article 25 of
the Arab Charter on Human Rights provides that
“persons belonging to minorities shall not be denied
the right to enjoy their own culture, to use their
own language and to practice their own religion.
The exercise of these rights shall be governed by
law.” The Association of Southeast Asian Nations
(ASEAN) Human Rights Declaration does not
mention minorities but reaffirms the right to non-
discrimination on the basis of, among other things,
race or any other status (Article 2), and the rights of
migrant workers (Article 4).
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Given these varied approaches to minority and
indigenous rights, it is clear that human rights
practitioners can struggle to localize international
norms. Studies of pluralism approaches can
highlight how different regions have conceptualized
and accommodated identities, suggesting why
certain international norms do or do not resonate.
Such insights can help human rights practitioners to
better formulate their recommendations to find links
with local understandings of diversity and rights.

International Organizations and Minority
Rights

The most significant recent development in UN
policy on minority rights is the adoption of the UN’s
Guidance Note of the Secretary-General on Racial
Discrimination and Protection of Minorities (2013).
An Action Plan has also been adopted to implement
the Guidance Note. This is broadly overseen by an
inter-agency UN Network on Racial Discrimination
and Protection of Minorities, with leadership from
the OHCHR Indigenous Peoples and Minorities
Section. Action Plan activities include developing a
new tool addressing caste-based discrimination44
and training UN staff on minority rights.

The UN takes divergent policy approaches to
minorities and indigenous peoples, with little
overlap institutionally or in terms of activities.

In general, these activities are focused more on
indigenous peoples. For example, since 2011, there
has been a UN Indigenous Peoples’ Partnership to
finance joint UN programs at the country level, in
partnership with indigenous peoples, whereas no
equivalent fund exists for minorities. The World
Bank has a policy on indigenous peoples (OP/

BP 4.10), but not on minorities. The UN has also
agreed to an International Decade for People of
African Descent (2015—24), similar to two earlier
international decades for indigenous peoples.

At the regional level, we find more group-specific
initiatives for minorities than generalized minority
rights programs, with an emphasis on non-
discrimination rights. In Europe, one example of this
minority rights/non-discrimination merger is the
EU Fundamental Rights Agency’s European Union
Minorities and Discrimination Survey, which had

its second wave of data collection in 2015, focusing
on indicators of discrimination. There are also some
policies under the banner of culture, such as the

CoE and European Commission’s joint international
Intercultural Cities Programme. Policy attention by
inter-governmental organizations (IOs) in Europe is
predominantly on the Roma, through programs like
the EU Framework for National Roma Integration
Strategies (2014—20), which centres on inclusion in
economic and social rights. More recently, attention
to Muslims is increasing and also to Jews, albeit
primarily through the non-discrimination lens of
Islamophobia and anti-Semitism, rather than a
broader minority rights approach.4s Notably, the

EU has adopted an Action Plan on Human Rights
and Democracy, focused on external action, which
foresees a revised policy on indigenous peoples,46
action focused on religious minorities related to the
EU’s guidelines of freedom of religion, and a general
commitment to “support partner countries’ efforts
and relevant initiatives by the UN, as well as regional
organizations aimed at protecting and promoting the
rights of persons belonging to minorities and engage
with their representatives and civil society working
on these issues.”47
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This commitment falls under the heading

of “Cultivating an Environment of Non-
Discrimination,” suggesting the EU is tending
towards a non-discrimination approach to
addressing minority issues in its external action. In
other regional I0s, the Organization of American
States’ (OAS) Department of International Law

has a targeted program of activities for people of
African descent and for indigenous peoples. There
is little work of a policy- or capacity-building nature
at the African regional level on minority rights,
with the exception of some NGO-led activities
around the African Commission Working Group on
Indigenous Populations.48 Similarly in Asia, in the
absence of strong or relevant regional organizations,
international NGOs have done some policy work,
but concentrated on caste-affected groups and
indigenous peoples.49 The Arctic Council has some
engagement with indigenous peoples.

This fragmented approach in international and
regional programming is in part a reflection of
different civil society strengths in securing the
attention of I10s and of different state interests.
Transnational groups tend to gain more attention.
However, this fragmentation could be unified under
a pluralism lens, which would emphasize a holistic
approach to diversity that sees forms of exclusion as
interconnected.

International Non-Discrimination Rights

This section develops the parameters of the right to
non-discrimination in more general terms, beyond
the specific protection afforded to minorities. The
right to non-discrimination aims to achieve equality
in law and, in fact, in the enjoyment of all human

rights. The “anti-discrimination” frame or discourse
can resonate even where human rights and minority
rights are not generally embraced. However, a
narrow non-discrimination approach to pluralism
can also fall short of the expectations of minority
groups and undermine pluralism aims.

Everyone has the right not to be discriminated
against in the realization of their human rights

and to have a right to equality in fulfilment of their
human rights. The right to non-discrimination is
firmly entrenched in every international human
rights treaty, including protection on the basis

of, among other things, ethnicity, nationality,
religion, race, sex, age, disability and numerous
other statuses.5° In particular, the prohibition of
racial discrimination constitutes an obligation erga
omnes, meaning it is an obligation of all states to the
international community.5

The main international treaty to address
discrimination on grounds most relevant to ethnic,
cultural and religious pluralism is the International
Convention on the Elimination of All Forms of Racial
Discrimination (ICERD). The treaty defines “racial
discrimination” broadly as

any distinction, exclusion, restriction or
preference based on race, colour, descent,

or national or ethnic origin which has the
purpose or effect of nullifying or impairing

the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental
freedoms in the political, economic, social,
cultural or any other field of public life.52
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ICERD requires states parties to prohibit and
eliminate discrimination in the realization of all
human rights, including rights to freedom of religion
and cultural rights (Article 5). This includes the
provision of “effective protection and remedies” in
cases of discrimination (Article 6). To this end, states
should adopt anti-discrimination laws and establish
national mechanisms to combat discrimination.s3
States must also focus on third parties and “shall
prohibit and bring to an end... racial discrimination
by any persons, group or organization.”s4

There are additional aspects of ICERD that

can facilitate pluralism. States should promote
“understanding, tolerance and friendship” through
effective measures, “particularly in the fields of
teaching, education, culture and information.”ss
ICERD prohibits any propaganda or organizations
that aim “to justify or promote racial hatred and
discrimination in any form,” and prohibits “all acts
of violence or incitement to such acts against any
race or group of persons of another colour or ethnic
origin.”s¢ ICERD also instructs states to “encourage,
where appropriate, integrationist multiracial
organizations and movements and other means of
eliminating barriers between races.”s”

Practices of discrimination can either be direct or
indirect. Direct discrimination is intentional and
results when a person is treated less favourably
than another person in a similar situation based
on prohibited grounds of discrimination. Indirect
discrimination refers to practices that may appear
neutral but still have the effect of discriminating
on prohibited grounds. States have obligations

to prevent and prohibit both direct and indirect
discrimination. Moreover, the Committee on the

Elimination of Racial Discrimination (CERD,
ICERD’s treaty monitoring body) notes that
“Discrimination is constituted not simply by an
unjustifiable ‘distinction, exclusion or restriction’
but also by an unjustifiable ‘preference.”s8 This
has implications for how to manage targeted
policies for different groups in pluralist societies.
Discrimination can also be structural, deeply
embedded in institutional practices and assumptions
and requiring significant measures of reform.
Dismantling structural discrimination is a vital
component of promoting pluralism.

Under ICERD’s provisions, states have an obligation
to use “special measures” where necessary to
overcome discrimination.59 Special measures in

the “social, economic, cultural and other fields”

are instruments to ensure non-discrimination and
equality in the full exercise or enjoyment of human
rights.®e Special measures are mandatory in order to
fulfil the objectives of the ICERD.®

There are numerous legislative, institutional, policy
and other programs that can be established under
“special measures.”¢2 Affirmative action programs
are one form of special measures but a wide range

of interventions can be used, such as targeted
poverty reduction programs, scholarships or housing
subsidies.

Such special measures must be suitable to the
aim of addressing disadvantage that results from
patterns of discrimination. In pluralist societies,
where many different groups may experience
discrimination, care must be taken to mitigate
any tension that might arise from perceptions

of “favoured” treatment. CERD indicates that
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special measures should “respect the principles of
fairness and proportionality” and be “designed and
implemented on the basis of need...of the individuals
and communities concerned,”®3 including in full
consultation with those communities. The need for
special measures also can be demonstrated through
disaggregated data showing that inequalities along
identity lines exist in targeted spheres of action.

Special measures are distinct from minority rights.
Special measures are intended to be temporary
measures to redress discrimination, whereas
minority rights are of a permanent nature, so long
as minority groups wish to preserve their distinct
identity.64

There are several debates concerning the intersection
between non-discrimination rights and minority
rights that pertain to pluralism. At the broadest

level is the question of whether non-discrimination
measures are sufficient to enable minorities to
protect their identity and practice their culture or
religion. The UN studies and standards make clear
that non-discrimination alone is not sufficient and
that minority rights are a distinct human rights
obligation of states. Non-discrimination law arguably
does not confer the necessary positive obligations on
the part of states to promote minority identities or

to establish institutions for formal participation in
decision-making for minority groups.

A second debate centres on the difference between
de jure and de facto equality. Some states persist in
citing non-discrimination and equality legislation as
sufficient evidence to suggest that distinctions, for
example, along racial, ethnic or religious grounds, do
not exist in their jurisdiction.®s This further justifies

the non-recognition of minority rights because such
identities are not believed to be under threat thanks
to non-discrimination legislation. The literature

on Critical Race Theory (CRT) has delved into this
debate, arguing that non-discrimination/anti-racism
law has been created in the interests of states.®® We
can see this, for example, in the locus of the burden
of proof in non-discrimination cases, which can be
placed entirely on the victim and not the alleged
perpetrator.6” CRT also talks of “model minorities,”
those for whom non-discrimination legislation has
afforded sufficient protection and who do not seek
further minority rights, at least in the public sphere.
These “model minority” groups are contrasted with
other minorities for whom legislation has done little
to address structural discrimination, perpetuating
poor access to justice and marginalization in
economic, cultural and political life. The blame

for exclusion is shifted away from the state, which
points to the adequacy of equality laws, and on to
minorities, who have found those laws inadequate to
remedy de facto inequality.

In some contexts like this, minority groups have
bypassed anti-discrimination legislation to make
rights claims on another basis, for example, cultural
or religious rights. We can see this for people of
African descent in Latin America, where racism is
widely denied, pushing groups to seek rights via
cultural identity routes. This helps to perpetuate
racism by diminishing the anti-discrimination
discourse in public life. Conversely, many Roma
activists in Europe argue that the exclusion of

Roma has been cast too much under a failed anti-
discrimination framework that has not given
sufficient attention to the importance of cultural and
political participation rights for Roma in overcoming
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marginalization. In sum, there can be difficulties
for groups making rights claims on the basis of only
non-discrimination or only cultural rights, rather
than a unified framework of minority rights.

Another debate concerns the use of special
measures. Opponents of policies such as affirmative
action argue that identity-based quotas are divisive,
essentialize difference, discriminate against
non-beneficiary groups and somehow diminish
achievement on the basis of merit. CERD makes
clear that special measures are to be used only in
cases where discrimination is a barrier to equality.
In such cases, divisions in access to human rights
already exist and special measures should be seen
as a remedy for divisions, not a cause of them.

Nor are special measures a form of discrimination
against non-beneficiaries who otherwise face no
discrimination barriers in access to their human
rights.®8 Pluralism can assuage concerns about
essentializing difference by emphasizing shared
citizenship and bolstering inter-communal respect.
Evidenced-based policy can meet the CERD
criterion of “objective and reasonable justification
for differential treatment,”69 demonstrating the
fact of inequality and unequal access to power. This
can justify asymmetrical treatment for substantive
equality outcomes. Furthermore, generalized
approaches to reducing inequality that ignore
identity differences are unlikely to redress the
specific causes of inequality that arise from identity-
based discrimination, be that direct or indirect
discrimination.

International Non-Discrimination
Mechanisms

The main international treaty on non-discrimination
on the basis of ethnicity and race is the ICERD,
which is monitored by CERD. This should be read
in conjunction with other non-discrimination
treaties covering other characteristics, such as the
Convention on the Elimination of All Forms of
Discrimination Against Women (1979). UNESCO
also has a Convention Against Discrimination in
Education (1960). The standards are less developed
for prohibition of discrimination on the basis

of religion beyond general non-discrimination
provisions. The UN adopted a Declaration on the
Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief in 1981,
but has failed to convert this to a treaty.

There is a UN Special Rapporteur on “contemporary
forms of racism, racial discrimination, xenophobia
and related intolerance.” At the regional level,

the OAS has recently adopted the Inter-American
Convention against Racism, Racial Discrimination
and Related Intolerance (2013), and the Inter-
American Convention against All Forms of
Discrimination and Intolerance (2013). In Europe,
the European Convention on Human Rights
(ECHR) includes Protocol 12 on equality and non-
discrimination (2000), expanding the scope of the
ECHR on non-discrimination. Also adopted in 2000,
the EU’s Racial Equality Directive (Council Directive
2000/43/EC) that applies to both the public

and private sectors. The CoE has the European
Commission against Racism and Intolerance,
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which issues general policy recommendations and
reports on state efforts to combat racism, racial
discrimination, xenophobia, anti-Semitism and
other intolerance, including through country visits.

International Organizations and the Right
to Non-Discrimination

As noted above, there is a strong pull in the work

of 10s towards only the non-discrimination pillar

of minority rights. These activities have also

been concentrated under the heading of anti-
racism initiatives. Within the UN, work on non-
discrimination (on the basis of ethnic, race and
religion) is mostly guided by the Anti-Discrimination
Unit of the OHCHR. Among other things, this unit
leads on follow-up to the 2001 World Conference
Against Racism, which is also overseen by a UN
Inter-governmental Working Group on the effective
implementation of the Durban Declaration and
Programme of Action. UNESCO also has some
initiatives related to non-discrimination, such as the
European Coalition of Cities Against Racism.

Apart from racism, there have been some recent
developments on discrimination on the basis of
religious identity. The Organisation for Islamic
Cooperation (OIC) has supported an Islamophobia
Observatory, which produces periodic monitoring
reports documenting situations primarily in
Western countries. The OIC has also been active in
supporting the “Istanbul process” to help implement
UN Human Rights Council Resolution 16/18 on
“combating intolerance, negative stereotyping and
stigmatization and discrimination, incitement to

violence and violence against persons based on
their religion or belief.” Related to this at the UN
level is the Ad Hoc Committee on the Elaboration
of Complementary Standards, which aims to fill the
gaps in ICERD and has concentrated on issues such
as incitement to religious hatred and xenophobia.

Pluralism can bring much to the efforts of human
rights practitioners to tackle these forms of
discrimination. For example, the 2001 World
Conference Against Racism outcome documents

go far beyond non-discrimination principles

to also address cultural rights for “racialized”
groups, who have sometimes struggled to assert
their claims beyond equality rights. Pluralism can
draw from dialogues on history and memory to
highlight cultural identities of enslaved peoples

and contemporary manifestations of this (often
evident in shared national cultures through markers
such as cuisine and music), or to uncover hidden
histories of diversity that are not part of the national
narrative. On religious discrimination, pluralism
could support human rights practitioners wrestling
with some major lacunae in the law. Concerns like
defamation, the relation of religious beliefs to the
state, freedom to change religion, proselytizing

and claims of superiority or inferiority of religious
beliefs often bring groups into conflict with one
another, individual members and the state, but such
conflicts are not easily remedied with reference only
to international human rights law. The emphasis

in pluralism on sites of cultural exchange and

civic identity could complement mainstream non-
discrimination protections.
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Ill. PLURALISM AND RIGHTS:
COMPLEMENTARITY OR
CONFLICT?

This section points to ways in which the pluralism
approach could contribute to the field of practice

of human rights, minority rights and non-
discrimination, and how human rights practitioners
could benefit from a pluralism lens to enhance their
work. Three key questions will frame the discussion:
1) how does the concept of pluralism build on or

go beyond human rights principles and standards;
2) how can human rights principles and standards
help achieve the aims of pluralism; and 3) are

there potential tensions between the human rights
framework and a pluralism approach?

How Does the Concept of Pluralism Build
On or Go Beyond Human Rights Principles
and Standards?

Many drivers of pluralism are rooted in human
rights principles and standards. On some important
points, however, international human rights law is
silent or limiting from the point of view of promoting
pluralism aims.

International human rights law has some inherent
limitations that stem from its social construction.

It is a regime that has been defined by elite actors
within states and in the interests of states. It has
been created largely on the basis of consensus in
order to substantiate claims to universality, but
which obscures the persistence of many different

or conflicting interests, values and beliefs.
Consequently, the agreed provisions of international

human rights law should be regarded as a baseline
of minimum standards. Pluralism both enables and
justifies the expansion of these standards through
the articulation of a social contract specific to each
state. International human rights law can serve as
the scaffolding for this social contract, helping to
avoid injustices that might arise in its construction.
Pluralism can mitigate elite capture of the
negotiation of the contract itself.

Beyond this structural limitation of international
human rights law, we can identify a role for
pluralism in the interpretation of the law, the letter
of the law and also in the implementation of the law.

On the interpretation of the law, there are some
lacunae in the standards where pluralism can
bring clarity. As a prime example, the right to
self-determination of all peoples, a pillar of
international human rights law, does not prescribe
how the “people” should be defined. Pluralism can
be a framework to negotiate this through national
processes of recognition, complemented by human
rights standards that define the rights of minorities
to exist and their identities to be protected.

Pluralism can help to define duties to the
community. Duties to the community are foreseen
in international human rights law but are not
articulated as detailed provisions.”® For example,
the preamble of the International Covenant on Civil
and Political Rights (ICCPR) broadly recognizes
that the individual has duties “to other individuals
and to the community to which he belongs,” which
include “a responsibility to strive for the promotion
and observance of the rights recognized in the
present Covenant.” Beyond individual responsibility
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in exercising human rights, pluralism can help to
determine duties to the community at large. These
might include moral or ethical duties that both
underpin human rights standards but also go beyond
the letter of international human rights law. The
case can also be made for such duties to be defined
nationally, not universally, to take local values into
account. There are also some principles of pluralism
that might be more easily articulated as duties than
as rights. For example, intercultural understanding
is expressed in international human rights law more
commonly as an aspiration than as a right. Pluralism
can complement the vertical duties of states to
individuals that are regulated by international
human rights law by elaborating on duties in

the horizontal relations between individuals and
communities, including across borders.

On the letter of the law, there are rights in support
of pluralism that have been used nationally but
which do not find expression in international
human rights law. The right to autonomy is a prime
example, which is not explicitly recognized as a right
of minority groups in international law, but which
has been granted in many national contexts. There
is also no right to recognition of ethnic, religious

or linguistic identities under international human
rights law, while the principle of self-identification
(with a particular identity) is only loosely coded in
law.7t The Human Rights Committee has commented
that ICCPR Article 27 rights should be protected

for minorities regardless of whether the state
recognizes they exist but has fallen short of insisting
on formal legal recognition, for example, in national
constitutions. Nevertheless, such formal recognition,
including in law, can be an important building

block of pluralist societies. Pluralism studies can

demonstrate the utility of certain rights that are
absent from international human rights law for
protecting other human rights and in this way could
also contribute to international norm emergence.

On the implementation of the law, pluralism can
help to negotiate various options and compromises
necessary to give effect to the law where human
rights practitioners have been reluctant to make
concrete prescriptions. There are many possible
legislative, institutional or policy options in
support of pluralism that are not mandated by
international human rights law. Those experts
responsible for monitoring state compliance with
international human rights tend to be international
lawyers making recommendations on the basis of
normative interpretations of obligations rather than
on the basis of testing various systems designed

for implementation of laws. Moreover, such
prescriptions will often require context-specific
considerations, which may be beyond the capacity
of global or regional monitoring mechanisms to
make. The GCP’s studies of country experiences of
pluralism can help to identify variables that might
influence legislative, institutional and policy choices.
For example, major points such as whether the
decentralization of governance structures is more
likely to protect various types of minority groups
(and in which particular form), are not answered
by the UN Declaration on the Rights of Minorities’
(UNDM) provision that minorities have a right to
participate in decision-making.

The extent to which states ought to pursue positive
or special measures in support of human rights and
minority rights can be unclear. The actions taken as
positive or special measures can vary significantly
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and place very different burdens on the state. This is
the case, for example, regarding the determination
of positive measures for groups of different size,
dispersion and historical presence in the state. What
degree of inequality should justify group access

to affirmative action (ICERD Article 2.2) or what
budget is sufficient to create favourable conditions
for the promotion and expression of minority
identities (UNDM Articles 1.2, 1.2, 4.2)? In practice,
international monitoring mechanisms that review
these standards encourage states to interpret their
obligations progressively, including in a manner that
broadly supports pluralism aims. For example, the
Advisory Committee to the Framework Convention
for the Protection of National Minorities encourages
states to apply an article-by-article approach to

the question of the groups covered, so that certain
provisions (e.g., Article 6) could be claimed by a
wider range of communities and not only “national
minorities.””2 However, states are at liberty to
determine how far they will take this. Pluralism can
be used to promote the adoption of more robust
special and positive measures by showing how these
measures facilitate the drivers of pluralism and the
consequent benefits such as inclusion and stability.
Moreover, pluralism can create institutions for these
measures to be negotiated fairly and transparently in
a manner than mitigates tensions that can arise from
differential treatment and asymmetrical resource
distribution.

Pluralism can also play a role in determining and
upholding reasonable limitations on the exercise
of human rights. International human rights law
contains many clauses that restrict the expression of
human rights to safeguard other individuals and the
wider community; for example, the ICCPR limits the

freedom of expression of religion by measures that
are “necessary to protect public safety, order, health,
or morals or the fundamental rights and freedoms
of others.”73 These limitations concern individual
responsibilities when exercising human rights and
the regulation of rights that might impinge on wider
social goods.

There is no absolute liberty in the exercise of most
human rights, and individuals need to be educated
on their responsibilities in this regard. Pluralism can
help to demonstrate why these limitations on liberty
are morally or instrumentally important for society
as a whole or for respecting the rights of individuals
or groups within society, including by advancing
norms of civic responsibility. For example, in
defamation of religion debates, where one person’s
freedom of religion clashes with another’s freedom of
expression, pluralism can explore the intersections
of these rights through mutual understanding and
responsibility rather than polarized human rights
principles.

The determination of limitations on the exercise

of rights can be problematic, particularly for non-
dominant groups whose practices or beliefs differ
from the majority. Even leaving such decisions to a
court of law can be dubious. For example, in most
states, the judiciary is populated almost exclusively
by dominant groups and, although many may be
willing to act against public views, it is also possible
they will impose majority values or beliefs in making
their decisions on reasonable limitations. Pluralism
tools, such as intercultural dialogue, might be better
suited to defining the needs of “public safety” or the
contours of shared “morals” of a society. A more
consultative and inclusive process of determining
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these boundaries also can be more conducive to
compliance. Pluralism can also inform the kind
of institutions and laws that can regulate these
safeguarding principles in day-to-day life.

Pluralism can also help to define appropriate
remedies in cases where human rights have been
violated. The right to a remedy is recognized in
international human rights law74 but the remedy per
se is case-specific. Remedies determined by national
or international courts can include recommended
changes in wider legislation, institutions or policy or
can be focused on benefits to the individual victim,
such as compensation for damages incurred. A

key driver of pluralism is how societies deal with
memory of human rights violations and respond

to grievances that arise from those violations,

even across generations. Pluralism can build on
remedies prescribed by legal decisions or establish
remedies independent of formal litigation. For
example, the UN Basic Principles and Guidelines

on the Right to a Remedy and Reparation include
remedies of “satisfaction” and “guarantees of non-
recurrence,” which delve into areas where pluralism
can contribute such as public education, the
establishment of truth, and public apologies.”s

Finally, pluralism can help to interrogate or nurture
the values behind the legal framework of human
rights. While laws protecting minorities may be
adopted and non-discrimination standards in

place, this often belies underlying social, cultural

or political norms that ultimately undermine the
realization of legal rights. As noted elsewhere, states
have adopted equality laws to sidestep minority
rights obligations or adopted minority rights
standards while pursuing assimilation agendas.

The human rights legal framework functions better
where wider norms are in line with a pluralism ethic.

How Can Human Rights Principles and
Standards Help Achieve the Aims of
Pluralism?

The international human rights regime is a common
global standard that offers both normative and
practical assistance to the achievement of pluralism
aims. While the motivations for ratifying human rights
treaties varies, states have voluntarily committed to
the binding obligations of international human rights
law. Most states also engage with the international
monitoring mechanisms for reviewing their
implementation of treaty obligations and participate
in spaces for the global governance of human rights.
This results in an important dialectic opportunity for
human rights practitioners to socialize state actors to
human rights-related drivers of pluralism.

Normatively, human rights principles and standards
establish a basic foundation for pluralism to thrive
and to be governed. These norms include the rights
of different identity groups to exist, the right to

not be discriminated against on the basis of one’s
identity, the right to participate in decision-making,
the right to an education that fosters tolerance

and understanding between groups, the right to a
remedy, and freedoms for civil society. As noted
above, these principles and standards are not overly
prescriptive on the precise institutions and methods
for achieving these norms but function as a baseline
to shape such decisions, and to regulate relations
between majority and minority groups. These rights
entail obligations to respect, protect and fulfil rights,
pushing states to take positive and special measures
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of a legislative, institutional and/or policy nature
that constitute a material framework for pluralism.
Importantly, these are rights to be exercised in the
public and private spheres, regardless of citizenship.
International human rights law also entails
obligations beyond the borders of states, including
forms of international cooperation to realize

human and minority rights, which can shape the
transnational dimensions of pluralism.

Human rights constrain the actions of states towards
individuals and the actions of individuals and
groups towards each other. The excesses of the state
and groups within the state that might undermine
pluralism can be regulated through human rights
standards. For example, international human rights
law limits the ability of states to violate certain
human rights in the name of national security or to
forcibly assimilate groups that do not conform to
narrow definitions of national identity. Monitoring
of human rights can also unmask hidden forms of
discrimination and inequality that national laws are
failing to address. Human rights guard against elite
capture of resources by requiring non-discrimination
in deciding budgetary allocations. Human rights
law requires states to protect against the action of
third parties that would violate human rights, which
can aid pluralism by fostering positive horizontal
relations between individuals and groups. This
includes private sector actors, such as businesses

or the media, which also have obligations of due
diligence to ensure compliance with human rights.”6
Human rights can also constrain the potentially
harmful side of identity politics; for example,
prohibiting incitement to discrimination on the
basis of racial or religious hatred, guarding against
essentialism by protecting the rights of individuals

not to express a certain identity and recognizing
everyone’s shared identity as human beings. These
provisions can also be useful where there might also
be genuine concerns about the accommodation of
diversity undermining certain dominant/historical
cultures.

Instrumentally, the international human rights
regime comes with a host of supra-state governance
and monitoring mechanisms that can inform and
facilitate pluralism. Through the advancement of
these norms and their progressive interpretation,
human rights practitioners (such as experts in treaty
monitoring bodies) have been active in socializing
state actors to the pluralism ethic more broadly.
The many outputs of the human rights monitoring
mechanisms can guide pluralism efforts by offering
jurisprudential expertise or state peer-to-peer
recommendations (e.g., from the Universal Periodic
Review) for domestic legislative and policy change.
Global governance spaces mandated by human
rights standards, like the UN Human Rights Council,
UN Permanent Forum on Indigenous Issues or the
UN Forum on Minority Issues, provide some outlet
for calls for pluralism by substate groups. These
arenas provide space for dialogue through which
new norms can emerge in support of pluralism.

The scrutiny of monitoring mechanisms and global
governance spaces also provide some leverage

for human rights advocacy by civil society at the
national level in persuading states to comply with
human rights law.

International human rights courts and treaty
body complaints mechanisms can offer principled
decisions on rights in conflict, guidance on
reasonable accommodation and legitimate and
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proportionate limitations on rights, as well as
asserting human rights as a minimum obligation.
This jurisprudence can be particularly useful in
helping to bolster pluralism in cases where national
institutions and laws have been captured by elites
and largely exclude protection of marginalized
minorities.

These international monitoring mechanisms
complement national mechanisms that serve similar
functions. These include National Human Rights
Institutions, equality bodies and issue-specific
regulatory bodies such as electoral commissions,
police commissions or child protection agencies that
monitor the implementation of specific human rights
norms.

The operationalization of human rights principles
through the human rights-based approach (HRBA)
also has instrumental value for pluralism aims.

The HRBA can shape development and governance
processes and outcomes to be consistent with
human rights, which reinforces the foundations of
pluralism. The HRBA requires measures to address
the root causes of exclusion, which can help to
target structural inequality and discrimination that
is anathema to pluralism. The HRBA pillars of the
principles of non-discrimination, participation and
accountability can be applied to national strategies
for pluralism, for example, at all stages of program
cycle management and in the formulation of impact
assessments for proposed policies. Gathering
human rights-based indicators can also be a way

to measure violations of human rights that might
threaten pluralism and thus can be a tool for conflict
prevention.

Are There Potential Tensions Between the
Human Rights Framework and a Pluralism
Approach?

Most of the aims and drivers of pluralism can

be traced back to norms of international human
rights law. This means there is very little inherent
tension between the human rights framework and
the pluralism approach. Some difficulty can arise
from perceptions of human rights, the structural or
constitutive dimensions of human rights or in the
challenges of regulating conflicts between rights.

The perceived Western bias in international human
rights law can be alienating to some groups or in
some contexts. Pluralism as a principle can be
invoked to create space for different normative
beliefs to interact or be used in a complementary
way. A process of “vernacularizing” human rights
laws “to local institutions and meanings”77 also can
be used. This means adapting to different cultural
and religious beliefs but also to dominant norms
espoused by powerful institutions in the state, like
financial institutions or the military.”8 This can be
mediated by human rights practitioners in state
bodies and in civil society who have knowledge of
both international human rights law and local or
institutional customs and beliefs.

Human rights can be seen as too individualistic, in
contrast to pluralism’s emphasis on the communal
good. A close reading of human rights standards
can repudiate this critique, where many of the
norms, from protecting minority rights to religious
freedoms, protections for cultural life and free
association, are in support of communal life.
Moreover, many individual rights also aggregate

Global Centre for Pluralism

Intersections 27



Human Rights, Minority Rights, Non-Discrimination and Pluralism: A Mapping Study of Intersections for Practitioners

into public goods like a fair legal system, democratic
political processes and social welfare provisions.

Given that compromise is a key facet of pluralism,
the perceived rigidity of human rights principles may
seem counter-productive or even obstructive. For
example, in post-conflict transitions, the granting of
amnesties for human rights violations contravenes
basic principles of human rights, such as the right
to a remedy, but are often used as a way to restore
stability. However, we can see many provisions

that make human rights more flexible built into
international human rights law, particularly in
relation to responsibilities to respect the rights of
others and limitations that may be necessary for
wider public goods. These provisions can also be
useful for resolving tensions in pluralistic societies
where values conflict between groups, and between
groups and individual group members.

The practice of international human rights legal
mechanisms in resolving inter-group tensions has
not always been consistent with a pluralism ethic.
This is evidenced when contrasting the approach

of the European Court of Human Rights and the
UN treaty bodies. The European Court of Human
Rights has applied a margin of appreciation doctrine
that defers to the freedom of states in balancing
human rights, particularly where there is no clear
European consensus in state practice on how to
accommodate the particular rights in conflict.79
Where this concerns rights protections for ethnic
and religious minorities, many have found this
approach wanting, arguing that the Court fails in its
duty to protect human rights and pluralism within
the state in favour of majority views on national law
and practice.8¢ UN treaty bodies, in contrast, have

generally not applied a margin of appreciation and
have made decisions on the basis of principles of
reasonableness and proportionality.8! For example,
in ICCPR cases concerning cultural rights, the
Human Rights Committee has examined the “impact
on the minority group of the actions taken, the
degree to which the state has consulted the group
and attempted to mitigate damage, and the benefits
to all those in the state, including the minority,

from the actions taken.”82 This latter approach has
the potential to be more compatible with pluralism
within the state than the European Court’s deference
to state sovereignty and the values of dominant
groups.

Built into international human rights law are some
provisions that could create tensions for pluralism by
curtailing the rights to which minority groups might
aspire. For example, the territorial integrity and
sovereignty of states is emphasized in many human
rights standards as a means of blocking secession by
minorities. The right to self-determination of peoples
is also vague and highly contested for groups that

try to claim it. The significant differences between
minority rights and indigenous peoples’ rights in
international human rights law are also potentially
problematic when trying to negotiate institutions for
pluralism.

Implicit theories of change within human rights
frameworks and the pluralism approach might differ
or conflict. Theories of change critique our planned
activities for achieving change by asking what our
assumptions about how change happens are and,
especially, which actors or institutions are key
drivers of change. Theories of change also consider
how internal processes of change occur differently
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in each institution. For example, human rights and
pluralism may have divergent views of the role of
law for achieving social change: does law quicken
nascent social change, or is law more about codifying
social change that is already well advanced towards
consensus?8 Whereas human rights advocates
might push for immediate legal reform, pluralism
advocates might see this as a slower process of
consensus-building before codification. There can
also be different views of whether “rights” or “duties”
are more instrumental for achieving pluralism

aims. Human rights and pluralism approaches may
also focus on different actors as drivers of change,
with the former focused more on state duty bearers
and pluralism focused on civil society. There may

be different institutional emphasis: is respect for
diversity best achieved through institutions of law
and a robust legal system or by careful consideration
of the design of political institutions? The way
strategies for change are “framed” might also be
different: is socialization to respect for diversity
better framed as a human rights obligation or as a
rational choice? Importantly, successful framing
might be institution-specific and need tailoring

to resonate with actors driving change. Human
rights practitioners can also have conflicting
theories of change, particularly in cases where the
implementation of human rights obligations can take
varied institutional forms: for example, affirmative
action policies targeting poverty of racialized groups
could be based on racialized identities or on income-
based measures.

Whereas the GCP has identified drivers of pluralism,
what could be important in taking forward its work
is identifying institutional drivers of change and

the specific actors that can guide this best under

the various thematic drivers of pluralism so far
identified. Human rights practitioners can contribute
to this through their knowledge of, among other
things, legal systems and social mobilization, where
human rights standards are tools for change.

IV. USING HUMAN RIGHTS-
BASED APPROACHES FOR
PLURALISM

In this section, two case examples are explored
showing how human rights standards (including
minority rights and non-discrimination) can be

a tool for achieving pluralism aims in key policy
sectors. The examples have been selected on the
basis that the normative instruments and policies—
of child rights and Sustainable Development Goals—
have broad application across focus countries and at
various stages of progression towards pluralism.

UN Convention on the Rights of the Child
and Pluralism

The Convention on the Rights of the Child (CRC) has
been ratified by every state in the world, bar one (the
United States). It thus represents a widely accepted
normative framework. The protection of children

is often considered a softer entry point for “rights”
language as well. Furthermore, establishing rights
protection for children can have many roll on effects
for wider social cohesion and other pluralism aims.
In particular, the education of children can positively
or negatively impact on future trends in accepting

or rejecting pluralism. The CRC also recognizes, in
some articles, protections for the identity of parents.
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Two groups of CRC articles that relate directly
to pluralism will be given attention here: those
concerning protection of identity and those
concerning the right to education.

On identity, the CRC begins with a general non-
discrimination provision, which foresees protection
for several identities including “irrespective of the
child’s or his or her parent’s or legal guardian’s race,
colour, sex, language, religion, political or other
opinion, national, ethnic or social origin, property,
disability, birth or other status.”s4

Article 8 protects identity rights in general: “States
Parties undertake to respect the right of the child to
preserve his or her identity, including nationality,
name and family relations as recognized by law
without unlawful interference.”85 Article 14 protects
the right to, among other things, freedom of religion.
Article 17 concerns the media and encourages

the mass media “to have particular regard to the
linguistic needs of the child who belongs to a
minority group or who is indigenous.”8¢ This is
further reinforced by provisions that call for children
to have “access to information and material from

a diversity of national and international sources”
and for states to encourage the mass media to
“disseminate information and material of social and
cultural benefit to the child and in accordance with
the spirit of Article 29 [on education].”87 Finally,

in Article 30, we find a general provision for the
protection of minority and indigenous children.s8

Turning to education rights, beyond the basic right
to education, the CRC provides extensive detail

on rights protection in the content of education.

In Article 29.1, the CRC calls upon states to direct

the education of the child to, among other things,
“the development of respect for human rights

and fundamental freedoms, and for the principles
enshrined in the Charter of the United Nations.”89 Of
particular interest for pluralism, education shall be
directed to

the development of respect for the child’s
parents, his or her own cultural identity,
language and values, for the national values

of the country in which the child is living, the
country from which he or she may originate, and
for civilizations different from his or her own.o°

And in the CRC’s Article 29.1 (d), education shall
be engaged with “the preparation of the child for
responsible life in a free society, in the spirit of
understanding, peace, tolerance, equality of sexes,
and friendship among all peoples, ethnic, national
and religious groups and persons of indigenous
origin.”

This is one of the clearest expressions of support

to pluralism in any international human rights law
treaty. That it is focused on the narrow policy arena
of education is problematic but it articulates a vision
for society that is in line with pluralism, especially
when read alongside the other identity protection
provisions of the treaty.

We also see in the CRC some recognition of norm
diversity. The preamble takes account of “the
importance of the traditions and cultural values

of each people for the protection and harmonious
development of the child.” Article 5 directs states
to “respect the responsibilities, rights and duties of
parents or, where applicable, the members of the
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extended family or community as provided for by
local custom...to provide...appropriate direction and
guidance in the exercise by the child of the rights
recognized in the present Convention [emphasis
added].” Similarly, in Article 29.2, there is a
provision that safeguards the “liberty of individuals
and bodies to establish and direct educational
institutions.”

The CRC drafters have set limitations as well. Article
29.2 cannot be exercised in violation of the rights
laid out in Article 29.1 concerning the content of the
education of the child. The CRC places other limits
on cultural practices, notably that “states parties
shall take all effective and appropriate measures with
a view to abolishing traditional practices prejudicial
to the health of children.”* The CRC as a whole has a
take on pluralism that is both supportive of diversity
but also willing to place some conditions on the
exercise of diversity to help fulfil other human rights.

Enhancing the role of the CRC treaty body
Jor pluralism

How has the Committee on the Rights of the Child,
responsible for monitoring the implementation

of the treaty, interpreted the CRC in support of
pluralism? What could be done to strengthen or
complement this role? There are two main entry
points: Concluding Observations (CO) reports

on state compliance with treaties and General
Comments (GC) on interpreting treaties.

It is beyond the scope of this paper to evaluate
fully the Committee’s support for pluralism in its
CO. A cursory survey of recent CO reports shows
an inconsistent approach by the Committee in

reviewing relevant issues such as identity and
minority rights. For example, at the 73rd session of
the Committee in September 2016, six states were
reviewed (Nauru, New Zealand, Saudi Arabia, Sierra
Leone, South Africa and Suriname). Only one CO
report makes specific recommendations on identity
rights (on New Zealand for Maori) and one for
religious minorities (in Saudi Arabia). The report
on South Africa goes into great detail on indigenous
and migrant/refugee children and similarly on
refugee and asylum-seeking children in Nauru. The
CO on Suriname gives attention to economic and
social rights for “Amerindian and Maroon” children,
including on language education. The CO on Sierra
Leone mentions none of the above issues. The need
to collect ethnically disaggregated data appears

in each of the COs alongside a general discussion

on strengthening non-discrimination laws. There
are some recommendations that emphasize

general pluralism principles, such as that urging
Nauru to “include teaching of the Convention’s
principles and provisions at all levels of the school
curricula, emphasizing tolerance and diversity.”92
Overall, the findings suggest that the Committee

is not systematic in its determination to highlight
pluralism issues through its dialogue with states and
tends towards the non-discrimination provisions
rather than other pillars of minority rights.ss

In contrast, we can see elements of a pluralism
approach in General Comment 11 on the Rights

of Indigenous Children and in General Comment

1 on the Aims of Education.’4 The Committee has
been willing to interpret human rights standards
in ways that reinforce the pluralism ethic and
enhance rights claims that support pluralism. For
example, in the case of the right to cultural life, the
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Committee notes “that the right to exercise cultural
rights among indigenous peoples may be closely
associated with the use of traditional territory and
the use of its resources.”9s This is accepting the view
of indigenous peoples that protection of land is a
component of exercising the right to cultural life
and goes well beyond the actual provisions of the
treaty. On education, the Committee stresses “the
need for a balanced approach to education and one
which succeeds in reconciling diverse values through
dialogue and respect for difference.”9¢

While encouraging the protection of several aspects
of identity, the Committee also supports pathways to
inclusion in wider society. For example, on education
for indigenous peoples in the mother tongue, the
Committee “affirms that indigenous children shall
be taught to read and write in their own language
besides being accorded the opportunity to attain
fluency in the official languages of the country.”s7
There is no right or obligation in the CRC to learn
the official language(s) as such but the Committee is
interpreting this as a means to fulfil other rights in
the Convention, in particular, under Article 29.

The Committee also attempts to find balance
between the CRC principle of the “best interests
of the child” and collective rights of that child’s
community. The committee is firm that “the best
interests of the child cannot be neglected or violated
in preference for the best interests of the group,”
but also indicates that “considering the collective
cultural rights of the child is part of determining
the child’s best interests.”98 The Committee seeks
to assert that individual human rights can be
safeguarded while also respecting the rights of
cultural communities.

With regard to limitations on expression of culture,
the GC also goes beyond the provisions of the CRC
and “underlines that cultural practices provided by
Article 30 of the Convention must be exercised in
accordance with other provisions of the Convention
and under no circumstances may be justified if
deemed prejudicial to the child’s dignity, health and
development.”99

To conclude, advocates of pluralism can make

good use of the CRC’s provisions as a legal basis

for pluralism policies, some GCs for normative
recommendations in support of pluralism and

COs in seeking state-specific recommendations for
pluralism. Equally, the Committee could benefit
from a better understanding of pluralism and the
rights beyond non-discrimination that are so central
to achieving pluralism outcomes. Pluralism studies
could be instructive for human rights practitioners
focused on the pluralism provisions of the CRC. This
could include research on variables to consider in
curriculum design, working with media on cultural
issues and examples of polices to safeguard cultural

identities while still protecting the best interests of
the child.

Sustainable Development Goals and
Human Rights

The newly adopted SDGs are the major development
modality for the both the Global North and South

in the period to 2030. There are 17 goals and 169
targets. A full set of indicators to monitor progress

is still being negotiated but all agree that a “data
revolution” is needed to trace progress effectively
and to achieve the SDGs major overarching aim to
“leave no one behind.”
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Across the SDGs, one can identify synergies with
the drivers of pluralism and also with human rights
standards. For example, Goal 10 is to “reduce
inequality within and among countries” and
includes Target 10.2, to “empower and promote

the social, economic and political inclusion of all,
irrespective of age, sex, disability, race, ethnicity,
origin, religion or economic or other status” and
Target 10.3 to “ensure equal opportunity and reduce
inequalities of outcome, including by eliminating
discriminatory laws, policies and practices and
promoting appropriate legislation, policies and
action in this regard.” This SDG and its targets
align strongly with international human rights law
on non-discrimination and the call for positive
measures to fulfil this right. Goal 16 calls upon states
to “promote peaceful and inclusive societies for
sustainable development, provide access to justice
for all and build effective, accountable and inclusive
institutions at all levels” and includes Target 16.7

to “ensure responsive, inclusive, participatory

and representative decision-making at all levels.”
This SDG corresponds also with minority rights to
participate in decision-making that affects them.

The link to human rights standards can serve

to reinforce state commitments to achieve the

SDGs and also provide accountability leverage for
rightsholders to see the SDGs fulfilled. Given that
SDG issues like material inequality, representative
governance and access to justice are believed to
impact on pluralism aims, these SDGs could aid
pluralism. A better understanding of pluralism could
also inform pathways to achieving the SDGs in the
sustainable manner that is sought.

Several minority and indigenous peoples’ rights
advocates have been disappointed that the SDGs

did not go farther in recognizing diversity and its
potential relevance to the SDGs. Indigenous peoples’
advocates, for example, have called for culturally
relevant indicators of progress and for indigenous
peoples’ priorities to be incorporated into policies
and programs aimed at reaching the SDGs.00

Helping UN agencies use pluralism for the
SDGs

The UN agencies and UN Country Teams (UNCTs)
will play a major role in assisting states on SDG
policy and in monitoring progress. In this regard,
they will be mandated to take full account of
human rights in achieving the SDGs, including
applying a human rights-based approach (HRBA)
to development in line with the UN Statement of
Common Understanding on Human Rights-Based
Approaches to Development Cooperation and
Programming (2003). An HRBA to development
rests on ensuring the key rights principles of non-
discrimination, the right to participation and
accountability in both the process and outcome of
development. Non-discrimination and participation
have been discussed elsewhere in this paper.
Accountability refers to the obligations of states as
duty bearers to respect, protect and fulfil human
rights but also to ensure access to justice and
remedies in cases of violations of human rights.
These same principles are held to be drivers of
pluralism. Using an HRBA in pluralism projects
focused on the SDGs would align well with the
mandates of UN partners but also integrate drivers
of pluralism into all stages of the program cycle (i.e.,
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assessment, design, implementation, monitoring,
evaluation).

UNCTs will face challenges in getting government
partners to reform their institutions and
development practices so that no one is left

behind. Insights from pluralism could build on the
foundation of human rights obligations to highlight
material or other benefits of incorporating the
drivers of pluralism into SDG programs. In the case
of Goal 16, for example, human rights standards
establish the requirements for non-discrimination
and rights to participation in public life and in
decision-making, while pluralism can add knowledge
on the design of institutions to best meet these rights
under different conditions and ultimately the SDG of
peaceful, inclusive and just societies.

This synergy can be illustrated further in relation to
data collection and the so-called data revolution that
is occurring as part of the SDGs. There is an urgent
need for much better disaggregated data to track
exclusion from the SDGs and potential harms from
SDGs programs, both of which could undermine
pluralism aims. Uncovering hidden inequalities,
however, will not be without controversy. This data
is foreseen by Target 17.18, which seeks “to increase
significantly the availability of high-quality, timely
and reliable data disaggregated by income, gender,
age, race, ethnicity, migratory status, disability,
geographic location and other characteristics
relevant in national contexts.”

International human rights law is largely silent on
the best way to collect this data beyond the right to
privacy safeguards.ot Collecting data with an HRBA
can ensure that individuals are not discriminated

against in the data-collection process, that they can
participate in decision-making concerning data
collection (including rights around self-identification
for minorities) or in the collection of data directly,
while accountability measures can protect against
the misuse of data. All of these points can help
ensure that data-collection processes are not harmful
to individual human rights or contrary to pluralism
aims.

Pluralism can build on this by exploring issues

such as how disaggregated data is useful for mutual
understanding of difference in society, why groups
want certain identity characteristics to be measured,
how shared knowledge of the full diversity of society
can inform a common (pluralist) national identity,
or translating the facts of inequality into mediated
policies for inclusion. These insights from pluralism
approaches can go beyond human rights-based
approaches to manage debates or tensions that
emerge when disaggregated data pushes the state to
be honest about diversity and (in)equality.

V. CONCLUSION

This paper has attempted to sketch out the most
relevant dimensions of the international human
rights, minority rights and non-discrimination
protection regimes for pluralism aims. The paper
also tried to show where pluralism can build on
human rights and how to address some points where
human rights principles and the pluralism approach
might come into conflict. Two key policy entry points
for pluralism, child rights and SDGs, were explored
to show how human rights principles and the
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pluralism approach could be mutually reinforcing
and add-value.

It is clear that human rights practitioners and
pluralism advocates are natural partners and share
a common ethic of respect for diversity. Pluralism
is constituted by many human rights standards,
including minority rights and non-discrimination
rights. The last 60 years of monitoring state
compliance with human rights obligations has
given human rights practitioners many insights that
could be of use to the pluralism agenda. The body
of detailed and state-specific recommendations
emerging from these mechanisms is a rich resource
for pluralism advocates, highlighting opportunities
and deficits that can impact on pluralism. Human
rights standards also establish a legal obligation for
states to address many of the drivers of pluralism,
such as protection of minority identities and
economic inclusion.

Equally, pluralism studies has much to offer the
human rights community of practice. Pluralism
approaches can offer methods of socializing
communities to human rights norms that underpin
pluralism. Studies of pluralism can give human
rights practitioners much-needed advice on variables
and institutional design options to consider when
developing the recommendations of monitoring
mechanisms into concrete legislative and policy
changes in specific states. Pluralism can also explore
issues where human rights standards are less
developed, like fostering shared memories of the
past, facilitating intercultural dialogue and defining
duties to the community. Pluralism can also facilitate
the localization of international human rights and

duties to better reflect local understandings and
improve implementation.

There are many human rights partners at the
international level that the GCP can engage with

in future collaboration. The most active agencies
with the inter-agency UN Network on Racial
Discrimination and Protection of Minorities, such

as UNDP, UNICEF and ILO, can be important allies
to facilitate cooperation with UN Country Teams in
focus countries. The GCP’s work can support UN
agencies to more systematically consider issues

of ethnic, religious and linguistic diversity in the
HRBA. The EU’s commitment to minority rights and
non-discrimination in its Action Plan for external
action will require greater capacity and more
detailed guidance, to which GCP can also contribute.
It can also be said that cooperation between different
levels of global governance on minority rights and
pluralism has been poor, and the GCP could provide
space for international knowledge exchange.

In the future, human rights practitioners can

also advise the GCP on how to integrate more
analysis on intersecting forms of discrimination.
Discrimination on the basis of gender, age, disability
and sexual orientation are issues that can be ignored
when ethnic, national and religious identities are
privileged in the analysis and dialogue on pluralism.
Yet, these are fissures that undermine equality and
need to be addressed holistically if structural forms
of discrimination are to be fully reformed.

It is also the case that international human rights law
is paradoxically always expanding and always under
threat of contracting. Human rights practitioners
and the GCP can contribute to the development of
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new global norms through evidence of emerging
consensus at the state level. Some key areas where
norms can be developed include disaggregated
data collection, institutions for participation,

and policies of special measures in combatting
non-discrimination. By integrating human rights
and minority rights into its work, the GCP can
collaborate better with human rights practitioners
and make a valuable contribution to buttressing
international human rights law in support of
pluralism aims.
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Political Rights [ICCPR] Article 25 (b)) which
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Under the Covenant, 11 April.

For example, the UN Committee on Economic,
Social and Cultural Rights has recognized under
the “other status” provision other identity
markers, including disability, age, marital
status, sexual orientation, health status, place

of residence and economic or social status. See
UN Committee on Economic, Social and Cultural
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20, Non-Discrimination in Economic, Social and
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Rights, E/C.12/GC/20, 2 July, 1 27-35.
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2018, http://juris.ohchr.org.
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practice. OHCHR, “Special Procedures of the
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http://www.ohchr.org/EN/HRBodies/SP/Pages/
Welcomepage.aspx.
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HRBodies/UPR/Pages/Documentation.aspx.

2t UN Secretary-General, Human Rights Up Front:
A Summary for Staff, accessed 15 August 2018,
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part in the conduct of public affairs.” See also the
UN Human Rights Committee (1996), General
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for Minorities,” PhD thesis, London School of
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Protection of Minorities (2017), Guidance Tool on
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